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COMPTROLLER GENERAL OF THE UNITED STATES
-

WASHINGTON, D.C. 2034%

¥

z _\04»{_9 ‘

lav Offices of Fred Isracl . ~.
2015 18th Btreet, NW, : }
Washington, D, C, 20036 | \,

Attention: Charles E. Raley, Esquire

Guntlamen: _ '

Raference is made to your lettor of August 3, 1973, and prior
correspondence, on hehall of Fssex Electro Engineers, Incorporated,
protesting the.award of a contract on the basis of a corrceted bid
to UMC Electronics (lompany under invitation for bids (IFB) No, DAAFO3-
73-0-1273, issued by the Commanding Goneral, United Btates Army
Weapons Comzand, Rock Island, Illinoims, As explained below, we nee ’
no bagis for diaturbing the awvard.

The subject IFB solicited bids for the manufacture and delivery
of 112 test stands for various egquiprent and Yor new cquipment traianing,
The unit prices were to be zubmitted in tha alternative on the basis
of- OB origin and destination, with and without first article approval (FAA).
Bids were apened on January 18, 1973, revealing tid submissions from
three firms at the following un)t prices:

Dast., Origin Dent Origin

W/FAR W/FAA YO/FAA - WO/F'AR
UMC Electronics $ 6’10800'0 5,9’48.00 6,007.00 5’81*?0(”
Essex Electro 7,362,00 7,292,00 e nenn -
Bun Electyie .  10,67L,70 10,563.70 10,437.35  10,329,35

"It is reported thut since UMC's prices were significantly lower
than both the othor bids received and previous prices from UMC for the
gama item, UMC wus requested by the contracting officer's letter of
January 23, 1973, to verify its bid and, in the event, a mietake is
claiued, to submit documentation to aupport the alleged mistai:o.
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By latter of Febrnary 6, 1973, UC's president sdvised the
contracting oft'icar that a1l unit yprices should have been $1,0C0
highor dua to an eryo>r in addition of the final tally of the $5,940
figure ( from wvhich the sther unit prices weres derived), The lettern
enclosed the original work sheets in pencil purporting to show that
an errar wos made in tho addition of tho following figuress

Total Unit Direct Cost 5020

Pirect Coat Cuntinguncy 170

Recovery for Overhead and Profit J_%E%
: o

Tha letter related that chepany policy on larger Governrent pre-
curerente dictated confidentinlity in the compatation of prices before bid
opaning, 8o that the final price was computed by the prasident, Due
to the fact that the typint (the only ather percon copnizant of the
final price) did pot have acceas t5 the work asheets, the errar essaitted
by the president wos not discovored prior to bid openinge

The vork shestu subuitted with the referonced letter included two
atandard fori yrinted . proposal cost cheets on & por unit hasix with
handvritten entries Tor the estimated contss Tha first of thess van
dated January 11, 1573, and the secand wag dated January 195, 1973,

The January 1l sheet guoted a unit yrices of §0,000,07, while the
January 15 sheet quoted o unit price of $6,101.00, Theae figures
{ncluded factory burden, engineering burden, ( & A at 16 parcent, am
mollt in tha coce of the January 11 ghcot, while cll but profit ves

sst forth in tho Januyary 1% cheets A furthgr suazary shaet vas included
Mhich aprarently was prepared by the jresidont alone,

This lntter shost contained tws cvlums of figures « one €or tho
estizate of January 11, snd mnother for the ostinate of Januery 15.
This ‘sheet aniited the firuves for burdon, G & A and profit, and set
gorth a "Total Direct Unit Cost” of $5,%10 for the January 1) esticate
and $5,080 for tho January 15 estirmate, 7To the Janmary 15 esiicate wan
added the figure of $170 for "Direct Cost Contingency” and $1,750
for "Recovery for Overhead and Profit,” witu the arithmetically erronesun
. totgl of $5,408 per unit,

The bidder aleo mubnitted, as evidencw intended to corrobarate this .
wethod of costing, 2 work shect f21 a proctrenment of portablo hydraulie .+

teat stands, involving a January 23, 1973, %id oponing, in whicn a unit.
price of 47,606 was derived by elininsting from a total price of

o T e pee Y ek S 6

-aﬂ



’

B-172503 :

‘8,129.&2 the factory burden, 3 & A, and profit for & direct unit cost
r $5,936, to which the identical figure of $1,750 vas added to covwr
other costs, including profit,

T bldder also explained that althoush the bid document in the
inatant case was typed and dated on January 12, 1973, the bid prices’
were not entered until the final price review on January 15, 1973, at
vhich tims the bid was nailed,

) A subpequent undated letter to UMC's precident from the contracting
officer recaested an explanation for the reduction or oamisgsion in the
work pheet of January 15 of vasious cost ¢lerents sot vut in the work
gheet of Janvary 11, It further requested an cxplanation for the omission
hy the presiéant in his final covpilation sheet of January 15 of

factory and engineering burden, G & A, and profit, and the substitution
therafor of thu figure or §$1,750,

By affidayit of March 7, 1973, UMC's president stated that IK'a
pricing of all myjor procuresents involves a wocedure wheraby & foroal
coat sheot La subaitted to hin by the Fngineering Departments that a
macting iz then copducted with all npecessuary personnel of each depavt-
ment o accertalin if any furthur ¢vat reductions can bo realizeds that
if further copt reductions ray in fact be rcalized, & supplement=l cast
sheet. is then compliled and aubmitted by the Engineering Departments
and that ho then utilizea & direct cost wethod whereby direct outenfe
packet costs plus o emall continzency factor are ascertiined, and an
amount 1s then added vhich he conasiders necessary for recovery of
pvexhead and profit, As explained by UMC'a president, normal burden
rate structures are not utilized in this raothosd of bldding, sinco he
nlone determines the final price of the bid, By letter of lMarch 12,
1973, UiC'a vice presidont-engineering corysborated the procedure sute
lined in the president's referenced affidaviv,

Arned Services Procurement Repgulation (.SPR) 2-4€6,3(a) authorizes
military departments to make certain determiiatinsns with xegard to
mistekes in bids alleged after bid oponing but prisr to avard, the
regulation yrovides, insofar as is pertinent here, that a bidder vay
be permitted to correct a mintake in bid if there in clear and convincing
evidence of both the mistake and the bid actuully intended. Bubparagraphs
(¢) and (a) of the repulation provide that such deterninationa shall
be concurred in by legal counscl and that to support correction the

. '
' . -~




B-178593

record submitted by the contracting offiter shall contain the "bast ,
availeble evidence conoluasively establishing not only the existence .
of the error, but ita nature, how it occurred, and what the bidder
actually intended to vid," '

On the basis of the evidence enumerated in the foregoing discussion,
the coptracting officar recommended that correction be permitied, and
the General Counael, AMC, determined on April 13, 1973, that there existed,
clear and convinoing evidence of a mistake in the amount of $1,000, and
accordingly permitted correction of UMC's bid from §5,9u8 to §6,948.
On April 30, 1973, the contract vas awarded to UMC,

Therecaftur you protested to our Office, You alen filed a motion
for a preliminary injunction in the United Btates District Court for
the District of Columbia (Civil Action No, 1176-73) challenging the
legality of the bid correction, By Order dated June 26, 1973, the
Court denied the motion,

By letter dated July 5, 1973, you &dvined us that Essex had filed
an action for declarabory and injunctive relief in support of the
protest in the United Stutex District Court for the Districtiof Columbia.
Bubsequently, by letter of August 3, 1973, you forwarded a <opy of an
Order by the Court dated August 1, 1973, dismissing the subject action
without prejudices, We received this information on August 8, 1973,
along with your request that we render . decision on ths protest,

You have oxpreassed doubt as to the cuthonticity and credibility
of the work sheets, alleging that they do not in fact conatitute cleax
and convincing evidence of the mistake and bid actually intended,

- You state it is incredulnus that such o mistake could have been made
from o simple arithmetical computation involving only three mumbera

in view of the importance of the procuremvnit, and stress that the

. almple process of inserting the figure 1 before the figures 750 in the
gum delineated as "Recovery for overhead an, profit" would account for
the sllegod error and that such insertion cuuld have been effected at
any time. 'You also point to the numbrous iw.explained deductions and
modifications on the work. shceta from the compatations performed on
January 11 to the fina) price computed on January 15, 1973, as casting
doubt on their authenticity. .

-
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You take issue with the probative valie of the work sheets allegedly
utilized by UMC in computing ita bid price for the procurament involving
portable hydraulic test stands wunder IFB DAAJOL.73-B-00%7 vhidwl, also
{ndicates that the figure of $1,750 was used to cover oyirhead and profit,
In this connection, you argus that there is no indication that the itema
are similar, but if they are then it appears that the $8,000 price on
the first work sheet was the intended price under the subject IFB us
the bid under IFB ~0092 was $7,686, '3

You emphanize tvhat the cover letter to UMl's bid, the acknowledgment
of the three amendments to the IFB, and the IIB itself are all dated
January 12, vhereas the wurksheet figures depicting the error are dated
January 1%, In these aircumstances, you contend that the standard of
proof neceasary for corr=ction has not been met, '

In evaluating the poaasibility that UMC may have restructured its
work sheat to indicate an intended figure of 41,750 for racovery of
overhead and profit when in fact a figure of $750 was utilized, we
believe that several factors are significant, Firat, UNC's bid prices !
vere go low in relation to the other bids received and UMC's prior
prices for the same item that a mistake is indicated, The vork sheets ,
and affidavits lend credance to WL 's explanation of its pricing refinenent
process &nd arithmetic miscalculation of the final price, Also, the
work sheets on which UMC's bid of 7,666 under IFB DAAJO1-73-B-0(92, was
baged, which the secord indicates was mailed on January 5, 1973, manifests
the identical figure of $1,750 for overhend and profit., Inasmuch as
_UIC's president has ntated that the figwss for overhead and profit are
‘not predicated upon normal burden rate structuras (i.e., percentages),
. but rather upon what he considers nererzrry for recovery of overhead
and profit, end that the iteme solicited under that IFB appear to be
somevhat similar, we consider this of evidintiary value also in negating
_the likelihood that UMC's original figure was $750 rather than $1,750.

With regard to the disparity in dates Letween the typewritten date
of January 12, 1973, appearing on WC's conv letter, amondment ac-
knowledgments and bid, and the date of the final computation of price
by its president, January 15, 1973, the U nresident explained in hia
letter of February 6, 1973, that his bid sat was typed and dated on ,
January 12, 1973, but was not mailed until January 15, 1973, on which date
the prices were entered, We find this explanation consistent with both
the date on the work sheet of the final price computation and UMC's
_ atated method of preparing the final bid price through a process of price
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refinement from minitial set of figuvres, Further, the date of
zalling 14 evidenced by poatal recelpts, Accordingly, end in the
abaence of rny evidence in the record vstablishing that 114)'as bid ™
wvas mailed prior to January 15- 1973, we are unable to corsider the
disparity in daZes 0 be of any signiricance, Furthermora, we are
unable to concluds that the differences betwusn the work sheets pre
of perticular zignificance insofiss as thalr authenticity is councerned,

Finally, you call attention to o decdsion 48 Comp, Gen, TH8 .
(1969) vhere wo exprensed the view that L)d correction should ba
denied in any case, regardleads of the good fMmith of the bidder
involved where the intepgrity of the campetitive bidding system
wvould be compromised by allowing Lid correction., YVa that decision
vo also recognired, however. that there are cuses in which bid
correction should be permitted, Ao stnted in B-174608, May 9, 1972,
'bid correction, we believe, is an eppromiate and necossary avenue
of‘ralﬁer whereby tha Govevmmert might retain tae benefits of a low
price,

In this crse, we do not £ind that the adminirtrative determination
to permuit correction of the WMC bid was arbitrary cae otherwise ivproper,.
Accordingly, your protest is dsnioed.

girvcerely yours,

A ¥, Fellor

Daputy ] Cozptraller General
of ths United Btatews

e T & Sl BT
. me =





